A Introduction

The commercial litigator is often con-
fronted with clients who wish to asserta
claim for lost anticipated profits of a
business. When the business has no
history of profitability, either because it
is new or because the venture never
reached fruition, the challenge of prov-
ing anticipated profits can be consider-
able. Because of the difficulty in proving

"such damages, Florida courts have
expressed a reluctance, if not an abso-
lute unwillingness, to award prospective
profits to the new or unestablished
business. However, the Supreme Court’s
recent decision in W. W. Gay Mechan-
ical Contractor, Inc. v. WharfSide Two,
Ltd ! now allows the new or unestab-
lished business to recover anricipated
profits provided such profits can be
proven with a reasonable certainty. The
decision is a welcome and long overdue
clarification of Fiorida’s law concerning
entitlement to lost profits.

B. Rule of Evidence or Per Se Rule:
Uncertainty in Florida Case Law

Traditionally, the common law has
denied recovery of lost profits to a new
or unestablished business.? Courts have
reasoned that in the absence of a history
of earned profits, damages for antici-
pated profits are, as a marter of law, too
speculative and uncertzin to warrant
recovery.* More recent decisions have
abrogated this “new business rule” and
have permitted recovery where there is
some method by which the anticipated
profits can be established with reason-
able certainty. Indeed, the majority of
jurisdictions have now replaced the per
se rule with a rule of evidence that
permits recovery depending on the par-
ticular circumstances and methods of
proof employed.s .

The Florida Supreme Court took an
early step in the direction of this majority
trend in Twyman v, Roell 5 The suit in
Twyman arose out of the profits lost by
a partnership formed to improve and
farm a tract of land. In the second year of
the partnership, one of the partners
failed to contribute his share of capital,
As a result, the other partners were
unable to plant English peas, which the
partnership had agreed to market and
sell. Other crops were planted late and
sold at a reduced price. Subsequently,
the pamners brought suit against the
nonperforming partner, seeking recov-
ery of the profits anticipated from the
sale of English peas. The trial court
denied recovery, stating that prospective
profits from the sale of crops never
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planted was too speculative and conjec-
tural. The Supreme Court reversed, and
stated the rule for prospective profits
as follows:

The rule is well settled that if there
is a yardstick or measure of dam-
ages by which prospective profits
may be determined and they arise
out of a contract in which profit is
the inducement to its making they
may be allowed if proven, whether
they arise from farming, mechani-

cal, or other contracts.
* %k &

[I]f prospective profits from an
elemental constituent of the con-
tract, their loss, the natural result
of its breach, and the amount can
be established with reasonable
certainty, such certainty as satisfied
the mind of a prudent and impar-
tial person, they are allowed. The
requisite to their allowance is
some standard, such as regular
market values, or other established
data, by reference to which the
amount may be satisfactorily
ascertained.”

The court cbserved that the plaintiffs
had introduced evidence of the average
yield of English peas, the cost of produc-
tion, and the weather during the harvest
season, The cowrt found this evidence
sufficient to justify ant award for future
profits, despite the fact that the part-
nershipy bad operated without a profit
dtiring the previous season.

The Tunpman court proscribed a rule
of evidence to determine entitlement to
prospective profits: a plaintiff was enti-
tled to damages, regardiess of its “track
record,” if it offered proof within a
reasonable certainty to establish the
amournt of the anticipated profits. Never-
theless, Florida's district courts have
consistently statec that new businesses
are precluded from recovering antici-
pated profits, apparently adopting a per
se ruled In so stating the rule, these
cases cite to New Amsterdam Casualty
Co. v. Utility Battery Manufacturing
Co.° decided just one year before
Tunyman,

In New Amsterdam, the plaintiff, a
battery manufacturing company, sued
the defendant, its surety, for unwarranted
appointment of a receivership. The
plaintiff claimed that the surety's
appointment of a receiver caused it
damages in the form of lost profits
during the period of receivership. The
cournt denied recovery, stating:

It does not appear in this case
that the plaintiff in the count below
had ever made a profir from its
business, nor was there any evi-
dence of actual profits before or
losses after the receivership, in
such sort as that the court or jury
might determine with any degree
of certainty what profits had been
lost as a result of the receivership
proceedings. 1

The New Amsterdam opinion did not
state that evidence of past profits was a
precondition for recovery. Rather, the
court chserved that a past performance
“or facts of equivalent import, is usually
required.”"! It seems clear that the court
was applying a rule of evidence. There
was, however, sufficient ambiguity in
the court's opinion to cause lower courts
to deny claims for anticipated profits of
new or unestahlished businesses for the
next 44 years.

C. ‘Wharfside Two:
The Issue Is Resolved

This misapprehension of the New
Amsterdam case did not daunt the
plaintiff from asserting its claim for lost
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profits in Wharfside Two. The plaintiff
was a partnership formed to build and
open a hotel. Shortly before opening,
the hotel developed an odor problem
that persisted for as long as three sub-
sequent years. Complaints by guests
resulted in reduced occupancy and a
loss of profits to the partnership.

At trial, the partnership introduced
into evidence several profitability
studies. The reports were compiled
before the construction of the hotel and
showed profit projections based on
similar hotel operations in the locality.
However, the trial court refused to allow
expert testimony comparing projected
occupancy rates with those acrually
realized in order to establish the lost
profit. Relying on previous district court
- opinions, the trial court ruled that
because the hotel was 4 new business,
the partnership was barred from seeking
anticipated profits.!?

On appeal, the first district recognized
previous cases which denied recovery
by new business of anticipated profits. It
also observed, however, that a previous
opinion of its own cited to Tyman as
authority for entitlement to lost profits
upon proof by reasonable certainty.
Thus, it concluded that the trial court
erred in refusing to admit the proffered
evidence conceming the partnership’s
lost profit.

Wharfside Two provided the Supreme
Court with a ripe opportunity to clarify
its earlier decision in New Amsterdam.
Noting the apparent conflict between
New Amsterdam and Twyman, the
court followed the reasoning of its less
cited opinion and held that a business
can recover lost prospective profits
regardless of whether it has established
a track record of earnings. However, the
party seeking to recover must present
“some standard by which the amount of
damages may bhe adequately deter-
mined.”" The court, without elaborate
comment, declared that the partnership’s
evidence was sufficient to provide such
a standard to the jury. The case was
remanded for a new trial.

D. Proving Lost Profits:
The Claimant’s Challenge

While Wharfside Two opens the door
to new and unestablished businesses for
recovery of anticipated profits, it remains
to be seen how many claimants will
successfully cross the threshold.
Although it is now clear that entitlement
to prospective profits is an issue of
proof, precisely how those damages can
be proven has been left to future cases.

The challenge of proving anticipated .

lost profits of a new or unestablished
business inheres in the risk and uncer-
tainty of any business venture. Neverthe-
less, most businessmen, like the plain-
tiffs in Wharfside Two, launch their
venture with a modicum of informed
assessment of that risk. Having assessed
that risk, no prudent businessman would
commit to a venture without a reason-
able certainty of the likelihood and
degree of profitability. When the venture
becomes frustrated by actionable con-
duct, the task of the lawyer is to recon-
struct his client's assessment in court to
establish with a reasonable certainty the
profits that would have been earned
absent the actionable conduct. The prac-
titioner will find some helpful sugges-
tions from jurisdictions that have per-
mitted recovery of lost profits by new
businesses.

The “yardstick” method of calculating
lost profits has a well established history
of use in antitrust litigation.”® The yard-
stick method has been defined in the
Eleventh Circuit as the “study of profits
of business operations that are closely
comparable to the plaintiff's.”¢ The
claimant whose new or prospective busi-
ness venture has been injured must
identify a comparable firm (the "yard-
stick™) in the same industry that has
demonstrated a history of profitability.1?
The yardstick business should, to prove
the claimant’s future profitability, be “as
nearly identical to the plaintiffs as
possible.”® Factors affecting compara-
bility include product, market, capital
structure, operations, and administrative
policies. Studies of local markets or
other markets comparable to the claim-
ant's are particularly crucial for proving
anticipated profits.?®

Evidence showing the profitability of
a predecessor business may be sufficient
to establish a “yardstick.” This evidence
may be based on the claimant's prior
experience in a similar business,* or in
the operation by another party of the
business that would have been success-
fully operated by the claimant absent
the wrongful conduct. Conversely, the
court may also consider suhsequent bus-
iness performance by the claimant, ora
third party, as a sound hasis for calcula-
tion of lost profits caused by delay in the
operation of a new business.?

Some courts have also shown a wil-
lingness to consider profitability projec-
ticns based on reasonable and informed
assumptions of future market behavior
without the use of a “yardstick."# Indus-
try averages may be utilized for showing
the reasonableness of profitability pro-

jections.?* While sorme courts may permit
praof of lost profits based on the tes-
timony of the injured party alone,® the
claimant is well advised to employ the
expertise of economists or accountants
in projecting anticipated profits.26 Courts
are mosts likely to deny lost profits for
future business performance where
there are too many variables affecting
profitability,?” or where the analysis is
unsupported by factual evidence.®

The claimant may also borrow from
methods employed in construction liti-
gation. Damages incurred by the delay
in completion of construction -have
traditionally been measured by the
rental value of the completed structure
for the period of delay or the reasonable
return on the completed structure
treated as an investment for the period
of delay. Far calculation of lost profits,
these figures may be adjusted by occu-
pancy rates or cther market conditions

. depending on the nature of the

business.°

Finally, the claimant should not he
hesitant to use short “track records” of
sales as evidence of future profitability.
The courts have allowed base periods of
three months,?! five months,3? six
months,? and eight months* to estab-
lish the profitability of a business
venture before the actionable conduct.

Conclusion

In the wake of Wharfside Tiwo, Florida
courts should now show a greater wil-
lingness to consider evidence of lost
anticipated profits where there is some
standard by which the amount of such
damage may be adequately determined.
The methods of proving lost anticipated
damages will be as varied as the factual
circumstances that give rise to the claims
forwhich such recovery is sought. While
this article suggests a few of the methods
and techniques by which lost profits
may be proven, the most valuable
resource for the commercial litigator
will be his own ingenuity and creativity,
as well as the assistance and insight
offered by expert consultants,
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