Using Medical Literature on Direct
Examination to Win the “Battle of the Experts

urviving the gauntlet of a
hostile expert medical wit-
ness is an essential sldll for
any trial lawyer who liti-
gates medical negligence and
other types of personal injury ac-
tions. However, presenting your
own expert as a credible author-
ity is also crucial to prevailing on
a conteated issue of medicine. In
a close case, winning this “battle
of the experts” during trial can
catapult your client to a success-
ful outcome. The purpose of this
article is to examine Florida law
_xelating to the use of medical lit-
“grature during direct examination
of the-medieal expert at trial, and
to suggest ways of maximizing the
chances of getting this informa-
tion before ajury. N
Using Medical Literature
. In the age of the Internet, law-
yers and laymen alike have ready
access to medical literature. There
are free search engines® as well as
peid ‘Web sites? that make a vast
bedy of medical literature available
upon request, Additionally, variouns

medical societies and subdivisions.

of the medical profession maintain
Web sites,® many of which publish
standards of practice, guidelines for
care, and ethics codes.* These

sources may be extremely helpful -

in understanding whether a client’s
case is supported by medical sci-
ence. However, what use ig all this

" information in court? Can you get
it into evidence? The answers to
these guestions will be governed by
the Florida Evidence Code.

by Jeffrey S. Badgley

A fine line may exist
between improper

‘bolstering and having

a medical expert
discuss relevant
medical literature
that he or she has
relied upon to
formulate an.opinion.

The Florida Evidence Code
The use of medical literature at
trial is governed primarily by two
provisions of the Florida Evidence
Code, §§90.704 and 90.706. Section
90.704 defines what an expert wit-
ness may rely upon to offer an opin-

_ ion in court:

Basis for opinion by experts

The facis or data upon which an ex-
port hages an opinion or inference may
be those perceived by, or made known
to the expert at or before the mal Ir
the facts or data are a type reasonably
relied nupon by experts in the subject to
suppert the opinion expressed, the facts
or data need not be admissible in evi-
dence.?

This section provides the plat-

form for direct examination. Sim- .

ply put, the expert can use any in-
formation to formulate an opinion

. to be offered at trial, provided that .

the information is “of a type reason-
ably relied upon” by experts in the
field. Inadmissibility of the infor-
mation does not prevent the expert
from expressing the opinion, pro-
vided this standard is satisfiedd
The purpose of this section, as
discussed by the advisory commit-
itae note, is to permit experts to base
their opinions on the same data
they would ordinarily rely upon
while rendering opinions in the
course of their work.” Although

. §90.704 permits the expert to base

an opinion on inadmigsible evi--
dence, it is silent as to what, other
than the opinion expressed, an ex-
pert may actually testify to at trial.
As discussed below, the eourts have
imposed some limitations on the
scope of testimony that the expert
may offer at trial. -

Section 80.706 of the evidence
code addresses the use of medical
literature in the context of cross-
examination:

Authoritativeness of literature for use
in cross-examination

Statement of facts or opinione on a
subject of science, art or specialized
Imowledge contained in a published tree-
tise, periodical, book, dissertation, pam-
phlet, or other writing may be used in
cross-examination of an expert witness
if the expert witness recognizes the au-
thor or the treatise, periodieal, book dis-
sertation, pamphtet, or. other writing to
be authoritative, or, notwithstanding non-
recognition by the expert witness, if the
trial court finds the author or the trea-
tise, periodical, book, dissertation, pam-
phlet, or other writing to be authorita-
tive and relevant to the subject matter.?

This section defines the standard
by which an expert may be cross-
examined with published literature
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in the subject of his or her testimeny.
An expert may be cross-examined

with any literature that is shown by -

the preponderance of the evidence
to be authoritative.’

Under the Florida Evidence Code,
medieal literature is considered
hearsay.® In this respect, the
Florida Evidence Code is different

from the Federal Rules of Evidence,

which contain a specific exception to
the hearsay rule that permits, un-
der certain circumstances, the ad-
missibility of statements contained
in medical literatnre and other
“learned treatises.”* ‘

The Prohibition
Against “Bolstering”

As mentioned above, §90.704 of
the Florida Evidence Code permits
an expert witness to base an opin-
ion on inadmissible facts or data,
provided such “facts or data are ofa
type reasonably relied upon by ex-
perts in the subject to support the
opinion expressed.”*? However, the
courts have placed limitations on
the potentially wide seope of expert
testimony suggested by §90.704.
Many decisions have narrowed the
scope of §94.704 by holding that an
expert cannot be used as a “conduit”
of inadmissible evidence.’® Other
cases have prohibited experts from

" improperly “bolstering” their opin-
ions by testifying that a medical

treatise supports their position.'*

Similarly, an expert may not testify
that another expert has reached the
same conclusion.’®

The prohibition against “bolster-
ing” an expert’s opinion with medi-
- cal literature warrants closer exami-
nation, particularly since this rule
is not contained in the evidence code
but has been created entirely by the
courts. The opinions prohibiting

such bolstering never define whatit

is or under what circumstances bol-
stering with medieal literature ia
improper. Certeinly, there is noth-
ing inherently objectionable with
the concept of trying to bolster a
material aspect of a case with pro-
bative, admissible evidence. Florida
case law contains many references
to holstering, terming it both proper
and improper,’® but the ease of Tal-
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The Mitchell case
has been cited by
subsequeht
decisions that
prohibit the use of
medical literature

| during direct
examination as
improper bolstering.

.lahassee Memorial Regional Medi-

cal Ceﬁter v. Mitchell, 407 So. 2d 602
(Fla. 1st DCA 1982), appears to be
the first case to address improper
bolstering with medical literature.
In that case, the plaintiff sued a
hospital, & doctor, and the Florida
Patient’s Compensation Fund alleg-
ing medical negligence. At trial, the

- hospital presented the testimony of

an expert witness to opine that there
had been no medical negligence.
Immediately thereafter, the fund’s
lawyer conducted a “friendly cross-
examination” of the hoapital’s expert
witness, The lawyer did so by show-
ing a medical book to the jury for
the purpose of comparing photo-
graphs of X-rays in the book to pho-
tographs of the plaintiff's X-rays.
Instead of a hostile cross-examina-
tion, the fund's lawyer used the co-
defendant hospital’s expert to pro-
vide testimony that was favorable
to all of the defendants in the case.
The court agreed with the trial
courtjudge that this cross-examina-
tion justified a new trial:
We are of the opinion that by calling the
interrogation by the fund a cross-exami-
nation in this case, the two defendants
together managed to introduce evidence
which one alone could not have, The sole
purpose of the medical book was to
supplement the opinion of the doctor
which had already been formed end tes-
tified to. Therefore, the book was not
used for the purposes of “cross-exami-
nation® as that term is used in §90.706.

Stated another way, the use of the book
was an improper method of cross-exami-

nation in this case.'”

Implicit in the court’s reasoning
iz that the defendant offering this
expert would not have been permit-
ted to use the medical literature in
this manner on direct examination.
However, the opinion supplies no
rule or analysis for determining
when the use of medical literature
constitutes an improper bolstering,
other than the suggestion that the
literature was used to ¥supplement
an opinion that had aiready been
formed.”

The Mitchell case hes been cited
by subsequent decisions that pro-
hibit the use of medical literature
during direct examination as im-
proper bolstering.®® In support of
their holdings, most of these deci-
sions have relied upon §90.706.
Such analysia is faulty in that
§90.706 pertains to cross-examina-
tion; it does not address the use of
medical literature on direct exami-
nation.’” Rather, it is §90.704 that -
defines what an expert may rely
upon as a basis for an opinion.

As discussed above, §90.704 per-
mits experts to base their opinions
on inadmissible evidence. What the -
code does not address is under what
circumstances, and to what extent,
an expert may testify concerning the
inadmissible evidence that forms
the basis of an opinion. Respected
commentators of the Florida Evi-
dence Code have suggested that the
scope of direct examination, as de-
fined by §90.704, should be limited
by the balancing test of §90.403, and
limiting instructions under
§00.107.* Section 90.403 gives a
trial court discretion to exclude rel-
evant evidence if its probative value
is substantially outweighed by the
danger of unfair prejudice, confusion
of issues, misleading the jury,.or
needless presentation of cumulative
evidence, :

This is the solution that has been
adopted by the Federal Rules of Evi-
dence. Federal Rule 703, which cor-
responds to §90.704, was amended
in 2000 to expressly incorporate this
balancing test when determining
whether the jury should be permit-
ted to hear the inadmissible data
that forms the basir for an expert’s



opinion.? Until the Florida Su-
preme Court adopts a similar revi-
sion of §90.704, the courts should
employ the balancing analysis un-
der §90.403 when ruling on what an
expert may testify to when articu-
lating an opinion that is based upon
medical literature.

Section 80.403 should prevent an
expert from discussing the confents
of medical literature that forms the
basis of an opinion if the prejudicial
gffect of such testimony substan-
tially outweighs the probative value
of allowing the expert to explain the
data he or she relied upon to formu-
late the opm.mn

Balancmg. Prejudice and
Probative Value

There are several factors that
should be given consideration by the
court when applying the §90.403
balancing test to determine under
what circumstances an expert may
discuss or refer to medical literature
during direct examination.

1) Is the opposing party denied o
fair opportunity to cross-examine?

Court-imposed limitations on the
use of medieal literature on direct
examination express a legitimate

.concern that expert testimony is

" used to introduce elements that are
not subject to cross-examination at
trial, and thus place the opposing
party at an unfair disadvantage. On
the other hand, the extensive discov-
ery provided by the Florida Rules of
Civil Procedure gives parties an ad-
equate opportunity to fully explore
an expert’s reliance upon medical
literature. Indeed, if an expert tes-
tifies that he has relied, at leastin
part, upon medical literature as a
basis for his opinion, the expert may
be subject to a challenge under Frye
v. United States, 293 F, 1013 (D.C.
Cir. 1923).%

If an opposing party has equal
access to published literature, and

the opportunity to contest the.

expert’s reliance on that literature,
then there can be no claim of unfair
surprise when medical literature ia
referred to during the direct exami-
nation of an expert's testimony.
Thus, an expert should be permit-
ted to refer to medical literature as

a basis for an opinion if the oppos-
ing party is able to adequately pre-
pare for a cross-examination of the
expert’s testimony regarding it.
However, when-the expert testifies

concerning matters that are notonly

hearsay, but for which the opposing
party alao has no opporfunity to
cross-examine, then the testimony
should e prohibited.”

2) Is the medical literature o pari

of the expert’s analysis?

The court should also look to
whether the expert is using the
medicel literature to actually form
the data base from which the expert
opines, or whether he or she uses the
medical literature as additional sup-
port for an opinion reached indepen-
dently of any statements in the
medical literature. This factor was

identified in Mitchell, the first opin-

ion prohibiting bolstering, where the
court expressed its concern that
“[tjhe sole purpose of the medical

bock was to supplement the opinion |

of the doctor which had already been
formed and testified to.”™™

This factor is also identified in the
short opinion of Kloster Cruise, Ltd.
v. Rentz, 733 So. 2d 1102 (Fla. 3d
DCA 1999), where the frial courf
permitted an expert to base his opin-

" jon on weather data that was not

independently admissible. In af-
firming this ruling, the court distin-
guished its holding from cases that

prohibit experts acting as conduits
for admission of evidence because
“the underlying data was the begin-

ning point for analysis, but some
further analysis was required by the
expert in order to apply the data.”

3)}Has the medwal literature been .
* excluded for other reasons?

If the expert intends to rely on

medical literature or other pub-

lished data that h&s been expressly

excluded for other Tedsons, then the .

balancing requlred by §90.403
should lean toward exclusion of such

testimony. This factor has been con- .

sidered in cases where the courts

have concluded that an expert was
improperly used as a conduit for in-

admissible evidence.”

4) Will the opposing party cross-
examine?

Florida has thns far refused to

fu\mrwv\a' FIoru:laDet
T

&

adopt the majority position of per-
mitting learned treatises to be used
as substantive evidence.®® Thus, the
proponent of a medical expert may
be placed in the uncomfortable po-
pition of not being permitted to
“goften the blow” of an anticipated
cross-examination with medical lit-
erature, by asking the expert about
his or her consideration of the lit-
erature before the hostile cross-ex-
amination begins. There certainly
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seems to be a lack of congruity ina
practice that prohibits an expert
from making any reference during
direct examination to a published
authority on the subject of this tes-
timony, but then requires that ex-
pert to submit to a vigorous cross-
examination with that same
material. _

Under these circumstances, the
court should exercise its diseretion
under §90.403 to permit the expert
on direct examination to identify

pertinent medical literature that -

has been rejected in his analysis,

This factor has not been discussed _

in Florida case law, but it is men-
tioned in the advisory committee
note to the newly amended Federal
Rule of Evidence.” Even if the court
prohibits an expert from referring
to medieal literature daring du'ect
examination, once an opposing
party opens the door by cross-exam-
ining the expert with medical litera-
ture, the party offering the expert
‘should be permitted to rehabilitate
the expert by appropriate question-
ing regarding the literature.™"
5)Carnan mstrucnan by the court
cure any prEJudzce? :
Sectioh: 90. 107 perrmts the court:
to _mform-the jary that certam ev:L-
dence i offéred for d hmlted pur-
pose. Such-an instruction would in-
form the jury that medical literature
should not be considered as subatan-
tive evidence; bitt only serves as the
basis upon which an expert is ren-
dering an opinion. A'similar instruc-
tionis required when a party offers
evidence of ari industry standard or

custom; the court is required to in-
struct the jury that such evidence
does not establish a standard of
care, but should only be considered
a5 evidence of the standard of care.®

6) How probative is the medical
literature?

Florida courts have long permit-
ted litigants to introduce evidence

of industry standards and eustom to

prove a standard of care for the
defendant’s conduct.®® Even a
defendant's own internal standards
and policy manuals are admissible
for proving a standard of care.™ Far
example, in Moyer v. Reynolds, 780
So. 2d 205 (Fla. 5th DCA 2001), the
court stated; “As in negligence cases
in general, the courts permit a
claimant in a medical malpractice
action to establish that the health
care provider breached his or her
own rule of practice or violated an
industry standaerd as evidence of the
stendard of care.” Id. at 208. (Em-
phasis added.) Thus, a medical ex-
pert should not be prohibited from
deacribing, as a basis for his or her
opinion, published professional
standards that other physicians rely

upon as guidance for determining .

proper care for a patient.

Conclusion.

In practical application, there
may be a fine line between improper
bolstering and having & medical ex-
pert discuss relevant medical litera-
ture that he or she has relied upon
to formulate an opinion. When pre-
senting the testlmony of an expert
who has relied upon medical litera-
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ture to render an opinion, it is cru-
cial to lay the appropriate founda-
tion to show that the literature con-
stitutes Iinformation that is
reasonably relied upon by experts
in the field of study. The probative
value of allowing the expert to dis-
cuss or refer to medical literature
that forms the basia of an opinion

should be balanced with the preju- .

dicial effect of such testimony. O

! See www.nebinlm.nih.gov/entrez.

? See http://home.mdconsult.com

% See, e.g., www.ama-assn.org (Ameri-
can Medical Assoeiation); www.acr.org
{American College of Radiologists);
www.facs.org (American College of Sur-
geons); www.fascrs.org (American Soci-

ety of Colon and Rectal Surgeons); -

www.sages/org (Society of American
Gastrointestinal Surgeons).

4 For an excellent search engine that
locates published standards of medical
and surgical care, see
www.gnidelines.gov.

5 Fra. Srar, §90.704 (2001).

8 See Sikes v. Seabonrd Coastline Rail-
road Company, 420 So, 2d 1216 (Fla, 1st
D.C.A. 1983) (accident expert permitted

to present opinion based on inadmissible

ewdence)

"7 8C Fra. Srar. Ann, §80.704, Law Re-
vision Council Note (1976},

8 Fra, Star, §90.706.

® See generally Kirkpatrick v. Walford
704 So. 2d 708 {Fla. 5th D.C.A. 1998).

10 See BC Fra. Star. Ann, §90.704, Law

Revision Council Note (1978) (“This Beg-

tion does not provide that the learned
treatise is admissible to provide the
truth of the contents of the treatize.™.
See also Rice v. Clemeni, 184 So, 2d 678
(Fla. 4th D.C.A. 1966) (“Medical works
cannot be read or introduced before ju-
ries as independent, auhstantlve or af-
firmative proof”). :

1 See generally Weissenberger, Fep. R.
Evin. §803.70 (2d ed. 1995).

12 Tra, Star. §90.704 (2001). ‘

¥ See Ross v, Dress for Less, Inc., 751
So, 2d 126 (Fla. 24 D.C.A. 2000);
Costanzo v. Agency Rent-A-Car, Inc., 560
So. 2d 265 (Fla. 4th D.C.A. 1990); Erwin
v. Todd, 699 So. 24 275 (Fla. 5th DCA
1997); Nixon v. Slate, 694 So. 2d 157
(Fla. 4th D.C.A. 1997); Riggins v. Mari-
ner Boat Works, Inc., 545 So. 2d 430, 432
(Fla. 2d D.C.A, 1989); Eurynka v.
Tamarae Hosp. Corp., Inc., 542 So. 2d
412 (I'la. 4th D.C.A)), rev. denied, 551
So. 2d 462 (Fla. 1939).

14 See supra note 18,

W Schwartz v. Stete, 695 So. ‘2d 469
(Fla. 4th D.C.A. 1997); Gerber v. Iyengar,
735 Bo, 2d 1181 (Fla. 3d D.C.A. 1999);
Bunyak v. Clyde J. Yancey and Jones
Dairy, Inc., 438 So. 26. 891 (Fla. 2d
D.C.A. 1983).

15 See, e.g., Tvory v. State, 821 So. 2d
1258 (Fla. 4th D.C.A. 2002) (expert’s tes-




timony did not improperly bolster ered-
ibility of arresting officer); Eellam v.
Thomas, 287 So. 2d 733 (Fla. 4th D.C.A.
1974) (witness' testimony may not bol-
ster testimony with prior consistent
statements); Turner v. Frey, B1 So. 2d
721 (Fla. 1st D.C.A, 1964) (defendant’s
testimony properly bolstered by wit-
nesszes); Fields v. State, 94 Fla, 480, 114
So. 317 (Fla. 1927) (false statement in
perjury action may he intended to bol-
ster witness’ testimony).

Y Mitchell, 407 So. 2d at 602. .

1 Frwin v, Todd, 659 So. 24 275 (Fla.
5th D.C.A. 1997); Costanzo v. Agency
Renié-A-Car, Inc., 560 5o, 2d 265 (Fla.
4th D.C.A. 1990) {(per curiam};
Chorzelewskiv, Druchker, 546 So. 2d 1118
(Fla. 4th D.C.A. 1989} Medina v. Vari-
ety Children's Hospital, 438 So. 2d 138
(Fla. 3d D.C.A. 1983} (per curiam); Guar-
rel u. Minervini, 510 So. 2d 977 {(Fla. 3d
D.C.A. 1887) (per curiam); Green u.
Goldberg, 630 So. 24 606 (Fla. 4th D.C.A.
1994}

19 Sea Liberatore v. Kaufinan, 27 Fla.
L. Weekly D1459 (Fla. 4th D.C.A. July
3, 2002} (court prohibited use of pub-
lished guidelines for obstetrical care
during direct examination of experis;
court cited to §90.706, but made no ref-
erence to §90.704); Green v, Goldberg,
630 So. 2d 606, 609 (Fla. 4th D.C.A.
1993) (“under §90.706, Florida Statutes
{1991), suthoritative publications can
only be used during the cross-examina-
tion of an expert and not to bolster the
credibility of an expert or to supplemen-
tal an gpinion’ of the doctor which has
already been found™). .

% See HLEAZER & WEISSENBBRGER,
Froripa Evipence 2001 CourTrooMm
ManuvaL, §90.704 (2001); EARHARDT,
Frorma Evmoence, §704.1, pp. 619-612
(2002).

2t Fa. Srar. §90.403 (2001).

2 See Frp, R. Evin. 708, See generally
WEemsTEDN, FEDERAL Evinence §703.05.

® See generally Holy Cross Hospilal,
Ine, v. Marrone, 816 So. 2d 1113 (Fla.
4th D.C.A, 2002); Kaebel Wholesale, Inc.,
V. Soderstrom, 785 So. 2d 539 (Fla. 4th
D.C.A. 2001).

% Sed Gerber v. Ivenger, 736 So. 2d 1181
(Fla, 3d D.C.A. 1999) (trial court improp-

. erly permitted expert fo testify about

convéi‘satiun he had with the author of

the treatise, who purportedly disclaimed
the accuracy of his own published state-
ments in the treatize).

% pditchell, 407 So. 2d at 602 Sea also
Erwin v. Todd, 699 So. 2d 276 (Fla. 6th
D.C.A. 1997) (medical literature “cannot
be used to bolster the credibility of an
expert or to supplement an opinion of the
expert which has already been formed.™.

% Rentz, 733 Bo. 2d at 1102.

T See R:ggms v. Mariner Boat Works,

Ine, 545 So. 2d 430,432 (Fla. 2d D.C.A. .

1989); Erwin v. Todd, 699 So, 2d 275
(Fla. 5th D.C.A. 1997) (trial court im-
properly permitted expert witness to
refer to inadmissible medical records
during direct examination.). Cf. Flores
v. Miami-Dade County, 787 So. 2d 985
(Fla. 3d D.C.A. 2000} (expert permitted
to testify that he rendered opinion on
the basis of medical records which were
not admitted into evidence, but which
also had not been excluded from evi-
dence.)}.

 According to Professor Wigmore's
treatize on evidence, 35 states have cur-
rently adopted this exception to the hear-
say rile. See 6 Wiemore, EviDence, §1693
{Cumm. Supp. 2002).

* See Fzp. R. Evn. 703, Advisory Com-
mittee Note, 2000 Amendments, See gen-
erally Weinstein, supra note 23,
§703.08[1].

0 See generally Dorfman v. Schwabl,
TT7 Se. 2d 427 (Fla. 5th D.C.A. 2001)

(counsel opened door to evidence ex-
cluded in limine by questioning expert
witness).

31 See cases cited in notes 32 and 33,
supra.

1 See G Fra Prac., PrrsoNaL INURY &
‘WroneruL Deate Actions, §24.10 (2001
- 2002 ed.). See Jackson v, H.L. Bouton
Co., 630 Se. 2d 1173 (Fla. 1st D.C.A.
1994) (industrial standards published by
American Nationel Standards Insti-
tute.); Lake Hospital and Clinic, Inc. v,
Silversmith, 5561 So. 2d 538 (Fla. 4th
D.C.A, 1989) (standards established by
Joint Commiésion of Accreditation of
Hospitals); Seaboard Coast Line Rail-
road Compeny v. Clark, 491 So. 2d 1196
{Fla, 4th D.C.A, 1986) (standards of the
American Association of Railroads);
Cadillae Fairview of Florida, Ine., .
Cespedes, 468 So. 2d 417 (Fla. 3d D.C.A.
1986) (OSHA standards).

N See Steinberg v. Lomenick, 631 So.
2d 199 (Fla. 3d D.C.A. 1988); Marks v,
Mandel, 477 So, 2d 1036 (Fla. 3d D.C.A.
1985) (error to exclude evidence of
hospital's procedure manual relating to
on-call physicians for emergency room);
Nesbitt v. Community Health of South
Dacde, Inc., 467 So. 2d 711 (Fla. 3d D.C.A.
198b6) (evidence of customary practice at
other hospit@l improperly admitted with-
out cauinona.ry instruction that evidence
of custom is not determinative uf stan-
dard of care.}.
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